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Introduction



About CIGI

CIGI-ILRP founding belief 

“better international 

governance can improve lives 

of people everywhere, increase 

prosperity, ensure global 

sustainability, address inequality 

and safeguard human rights, 

and promote a more secure 

world”



CIGI’s traditional knowledge 
project
• Both a domestic and international focus

• Guided and supported by a Traditional Knowledge Expert Group 

• Focused on three key deliverables, complemented by an active 

publication stream

• Support domestic and international policy development by 

examining national experiences and case studies, Indigenous 

collaboration and capacity building

• Policy engagement with key stakeholders 

Jerome Reichman, Duke

Margo A. Bagley, Virginia 
Friend of the Chair, WIPO IGC

Ruth Okediji, Harvard
Chair, CIGI Expert Group

Graham Dutfield, Leeds

Kathy Hodgson-Smith, 
Aboriginal lawyer 

Tobi Moody, CIGI

Bassem Awad, CIGI



A Class Discussion

- For centuries, community X has held traditional medical knowledge 

associated with the birch bark tree used for treating skin conditions 

such as dry skin, eczema and psoriasis.

- Over the years, this knowledge has been kept secret and held by 

specific families within the community. 

- Due to the fear of extinction of this knowledge, the community wishes 

to explore this historical traditional knowledge practice, consider 

possible opportunities for its revitalization, improve the efficiency, and 

secure long term benefits for the community



- An elder – a member of the family of custodians within the community – started work on this 

project and partnered with a Chemistry research team in a reputed university. Extensive lab 

work was carried out on the properties of the extracted oil from the tree. The results were 

outstanding, and have demonstrated a clear potential for addressing a major global health 

concern (the superbug), in addition to a wide range of other diseases. 

- Given the extremely positive lab results, and the test production of soaps and creams 

(which have proven really effective), the community has reached out to clarify key 

considerations that need to be taken into account, particularly from an intellectual property 

perspective, in commercializing their traditional knowledge…   



Traditional knowledge

Content or substance of knowledge which results from 

intellectual activity (usually adaptive) in a traditional context. 

- Handed down from generation to generation 

- Reflective of a community’s social and cultural identity 

- Not typically traceable to a single author/owner, nor to a 

deliberate inventive effort 

- Constantly evolving, developing and being recreated within 

a community



A policy classification of TK

1. The Content 

2. The Manifestation 

3. The Association 

“…applying western legal concepts to a very distinct reality has 

often been deemed inappropriate, in as much as these 

concepts and approaches are very utilitarian and 

anthropocentric – excluding variables and elements, which in 

the view of indigenous peoples and communities have to be 

part of the whole and clearly reflected”  Manuel Ruiz Muller. Protecting 

Shared Traditional Knowledge: Issues, Challenges and Options” (2013) ICTSD Issue Paper No. 39 

GRs

TKTCEs



Value and Significance

- Suggestions that the US would owe developing countries $302m annually for agriculturals and $5.1b 

annually for pharmaceuticals if it were to pay fair royalties on TK currently being used. [Crookshanks & 

Phillips, “A Comparative Analysis of Access and Benefits-sharing Systems” in Tania Bubela & E Richard Gold, eds, Genetic Resources and 

Traditional Knowledge: Case Studies and Conflicting Interests (2012) 70).

- A hit-rate of 80% or more can be achieved in developing medical drugs where the screening of plants 

is limited to species used by indigenous communities [Surinder Kaur Verma, “Protecting Traditional knowledge: Is a Sui 

Generis System an Answer?” (2004) 7:6 Journal of World Intellectual Property, 768]

- 80% of the developing world depends on TK for their primary healthcare needs [WHO]; rural peoples 

could depend on GRs for up to 90% of their daily needs 

- 40% of the world’s economy depends directly or indirectly on GRs [International Centre for Trade and Sustainable 

Development “Navigating Nagoya: Will CBD COP 10 Deliver an ABS Protocol?” (2010) 4:3]



Traditional knowledge 
relevance

- Environment, agriculture, medicines

- Important for the cultural and social identity of 

indigenous communities 

- Useful in providing rich insights to sustainability 

and conservation of human biodiversity

- Useful for providing leads and insights for 

researchers, industry, seeking to exploit 

biodiversity in the development of drugs and 

other bio-based products



Local communities 
and global markets



Biopiracy?

A term developed in 1993 to describe the unfair acquisition 

and/or misuse of traditional knowledge and/or genetic 

resources of indigenous peoples without adequate 

compensation. 

- Pat Mooney, Rural Advancement Foundation International (now, ETC. Group)

Has developed into a significant, hazy, yet sensitive buzzword 

within policy, legal, academic and business debates on the 

utilization of traditional knowledge



2 ‘typical’ stylized examples

An indigenous group has traditional knowledge. Another group, typically but not 

necessarily members of an industrialized country, recognizes the potential utility of the 

knowledge and exploits it. When the latter does so, it gains access to and control over the 

benefits arising from the knowledge to the exclusion of the indigenous group. As a result, an 

objection is raised that this is an inequitable outcome […] the situation is made more 

egregious when the industrial party asks for compensation from developing country 

consumers for goods and services incorporating the exploited knowledge.  

David Castle & Richard Gold, “Traditional Knowledge & Benefit Sharing: From Compensation to Transaction” in 

Peter WB Phillips & Chika B Onwuekwe, eds. Accessing & Sharing the Benefits of the Genomics Revolution (The 

Netherlands: Springer, 2007) [Castle & Gold, “TK & Benefit Sharing”] at 67. 



MegaPharmCorp in collaboration with the University of the North, seeks a new 

treatment for sickle cell anaemia. They send researchers to a remote rain forest where 

the inhabitants suffer an unusually low incidence of the disease. After many interviews 

with local residents, they identify an enzyme in a variety of squash cultivated by them 

which seems responsible for the low rate of the condition. The researchers return home, 

isolate the gene that codes for the enzyme and mass produce a successful and 

valuable patented drug. The company never compensates any of the local residents.

Slightly modified and adapted for use here. The original is found in Paul J Heald “The Rhetoric of Biopiracy” 1 

Cardozo j Int’l & Comp L (2004) at 520-521.



San peoples and the hoodia

The San people of Southern Africa spread across Botswana, 

Namibia, South Africa and Angola. 

Have used the hoodia plant for centuries to stave off thirst 

and hunger
• “…the sweet sap reminds one of licorice and, when on occasion thirst 

compelled me to follow  the example of my Hottentot guide, it saved 
further suffering and removed the pangs of hunger so efficiently that I 

could not eat anything for a day after having reached the camp…” 
Rudolph Marloth

The CSIR identifies the “P57” within the hoodia as a non-toxic 

appetite suppressant and obtains a patent

The P57 was at the heart of major industry efforts to bring a 

wide range of slimming products to the market valued in 

2010 at over US3b in the US alone.  

Phytopharm, Pfizer, Unilever, all invested millions in R&D to 

this end. Outrage due to non-acknowledgment, and benefit 

sharing loopholes. 



The Guarani people and 
(Ka’a) Stevia
• Stevia is profiled as “a zero-calorie natural origin sweetener” 

utilized in a range of “natural” products. 350 times sweeter 

than sugar.

• The Guarani people of Brazil and Paraguay have been 

utilizing stevia for generations. 

• Exported to Japan and later to China – who now lead global 

cultivation: in 2011 80% from China, Paraguay 5%, Brazil 2% 

• Products incorporating steviol glycosides are becoming more 

common in the EU and USA 

• 2015 – estimated turnover between 8 - 11 billion Swiss francs

• WHO predicts it will represent no less than 30% of the global 

sweetener market in near future. 



Two key sore spots

1. Non, or inadequate compensation for external utilization of 

traditional knowledge and/or genetic resources. 

2. The wrongful grant of private intellectual property rights over  

traditional knowledge and/or genetic resources  



How can global market 
uses of traditional 
knowledge be made 
beneficial for indigenous 
communities?



Existing international 
legal framework



UN Declaration on the Rights of 
Indigenous Peoples (2007)

- [n]o international standard-setting process […], should lead to an instrument that goes 

below or undermines the standards articulated in the Declaration and other established 

sources of authority, but rather should reinforce those standards and the fundamental 

rights they protect

See Report of the Special Rapporteur on the Rights of Indigenous Peoples, UNGAOR, 67th Sess, UN Doc A/67/301, (2012).

- Indigenous peoples have the right to maintain, control, protect and develop their 

intellectual property over their cultural heritage, traditional knowledge and traditional 

cultural expressions [Article 31]



Int’l Access and Benefit Sharing Regime

- Regulates the exchange of genetic material between legitimate holders and subsequent 

users of GRs.  

- Seeks to facilitate access to GRs/TK in return for a fair and equitable sharing of benefits 

arising from the use. 

- Imposes obligations on both user countries to ensure compliance.

- The international regime on ABS; made up of the Convention on Biological Diversity, the 

Nagoya Protocol, as well as complementary instruments, including the International Treaty 

on Plant Genetic Resources for Food and Agriculture (ITPGRFA) and the Bonn Guidelines

See para 6, preamble to the Decision Adopted by the Conference of the Parties to the Convention on Biological Diversity at its Tenth 

Meeting: Access to Genetic Resources & the Fair & Equitable sharing of Benefits Arising from their Utilization, COP 10 Dec X/1, CBDOR, 

2010, UNEP/CBD/COP/DEC/X/1 [COP 10 Dec X/1].  



Convention on Biological Diversity (CBD)

- Adopted 1992, entered into force 1993. 

- Three main objectives: conservation of biodiversity, sustainable use of 

its components, and the fair and equitable sharing of benefits arising 

from its use (Art 1).  

- Significant for at least 2 reasons:

- recognizes the sovereignty of States over their resources (Art. 15.1)

- first international instrument to provide for the sharing of benefits 

arising from the use of TK/GRs (Art 8j, Art. 15)

- Shortfalls: weak language, non-binding/non-enforceable obligations, 

non-clarity of terms  



International Treaty on Plant Genetic 
Resources for Food and Agriculture 
- Adopted 2001, on the platform of the FAO. Limited to plant GRs

- Aims to achieve global food security through the conservation and 

sustainable use of crop diversity

- Regulates the exchange of a number of important food crops and facilitates 

the access to crop varieties and their components for agricultural research 

and breeding of new varieties 

- Multilateral system of access and benefit sharing – a global pool of a number 

of the most important crop GRs for food security, shared and managed 

jointly by all countries that adhere to the Treaty. 



Bonn Guidelines

- Voluntary Guidelines, adopted 2002

- First effort to implement the CBD’s objective of benefit sharing

- Aims at assisting governments and other stakeholders 

- with the development of an overall ABS Strategy 

- identifying steps involved for access to GRs and benefit 

sharing 

- In establishing legal, administrative and policy measures 

on ABS

- when negotiating contractual arrangements for TK/GRs



Nagoya Protocol 
- Adopted 2010, entered into force in 2014. 

- Objective: the fair and equitable sharing of benefits arising from the 

use of GRs. Covers both GRs and TK associated with GRs.

- Currently 107 ratifications

- Negotiated to implement the third objective of the CBD through a 

binding regime involving both users and providers. 

- Currently in its implementation phase; involves obligations to ensure 

that users and provider countries both cooperate to ensure fair and 

equitable benefit sharing. Art. 15/16

- Key principles of prior informed consent, mutually agreed terms, 

facilitated access, equitable benefit sharing



WIPO

• WIPO Intergovernmental Committee on Intellectual Property and 

Genetic Resources, Traditional Knowledge and Folklore

• Established 2000, currently approaching its 36th session (June 25 

– 29, 2018)

• Seeking to develop a sui generis international IP instrument(s) 

which will ensure the effective protection of TK, TCEs and GRs

• Definition of terms, beneficiaries, scope of protection, formalities 

etc. 



Two key IP-related questions/issues on GRs

Preventing the grant of erroneous patents over GRs/Associated 
TK that do not fulfill the requirements of novelty and non-
obviousness

“quality of patent examination” issue

Using the patent/IP system to ensure and track compliance with 
ABS systems in national laws established pursuant to the CBD, 
Nagoya Protocol 

“transparency/mutual supportiveness” issue



Some considered solutions 

- databases/information systems, information exchange, 

patent examination guidelines 

- mandatory disclosure requirement, i.e. to make it mandatory 

for patent applications to show the source of origin of GRs, as 

well as evidence of PIC and a benefit-sharing agreement

- management of patent/IP rights through contract (IP clauses 

in mutually-agreed terms)



A disclosure requirement?

- Nature of obligation to disclose?

- Information to be disclosed?

- Trigger for disclosure?

- Consequence of non-compliance?

- How will the requirement be implemented, 

verified/monitored?

- How would overlapping claims by several claimants be 

addressed?

- What is the standard of disclosure? 



Towards greater 
benefits for local 
communities
[revisit class discussion]



Determine an approach

Economic 
Benefits

• License agreements

• Prevention of access and use without prior and informed consent

Moral Rights 
Model

• Acknowledgement of Source? 

• Prevention against derogatory use?

Benefit 
Sharing

• Access and Benefit Sharing

• Compensation & Liability 



Some relevant questions
- What is the core objective of the community with respect to the product – is it 

commercialization, prevention of third-party use, preservation of the knowledge…

- In cases of intellectual property rights, who will own the rights? Would joint ownership rights with 

third parties, such as a research institution, be acceptable? What terms?

- Would the community wish to take full responsibility for the commercialization and enforcement 

of the IP rights, or would licensing be a preferred option

- How will possible issues of shared TK be addressed across Indigenous communities that hold 

similar knowledge?



- Who will own the IP right over indigenous knowledge? Elder(s); Community; Individuals, 

etc..

- Who will take the responsibility to maintain the IP right (Renew, licensing, Infringement, 

etc...

- In cases of benefit sharing, what kind of benefits would the community desire; upfront 

payments, royalties, or milestone payments, or even non-monetary options, like training, 

technology transfer?

- How should disputes be handled?

- Are there community protocols or practices that could inform benefit sharing within the 

community?



Conclusion

1. Misappropriation and misuse to the detriment of local communities can 

be greatly reduced through appropriate national and international legal 

frameworks

2. Legal certainty is critical for investors, business choices, and natural 

product research

3. Awareness raising, and capacity building remains a critical need for local 

communities seeking to commercialize their knowledge 

4. Benefits must be understood within the contexts, worldviews, and 

preferences of the beneficiaries. 
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