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Innovation and the Economy

U.S. Department of Commerce’s Intellectual Property of the U.S. Economy: 2016 Update.
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¾ of U.S. 
growth since 
mid-1940s

45 million 
U.S. jobs

>$6 trillion 
to U.S. GDP

> 38.2% of 
U.S. GDP
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Time of Change for Innovation Policy
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Friends or Foes?
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IP law and antitrust law are “actually 
complementary, as both are aimed at 
encouraging innovation, industry, and 

competition.”
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Setting the Stage

FRAND arises in the context of standard setting
as SDOs commonly adopt patent policies to
promote access after a standard is adopted

Many SDO policies ask members to indicate
whether they will agree to provide access to
essential patents on F/RAND terms

Where members agree to SDO policies, these
assurances create contractual commitments
between the patent owner and the SDO

Implementers then typically have enforceable
rights as third-party beneficiaries

Divergent schools of thought on whether an
SEP holder’s breach of a F/RAND commitment
(“hold-up”) or an implementer’s breach (“hold
out”) is or is not an antitrust concern

Until recently, Antitrust law has been viewed as
one way to enforce F/RAND requirements in the
U.S.
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Setting the Stage (cont.) 

The U.S. Antitrust Agencies have long
acknowledged that package (or “blanket”)
licensing can but does not always raise
antitrust concerns

Efficiencies from aggregating licenses to IPRs
into packages:

Reducing transaction costs associated with
negotiating

Promoting patent peace by indemnifying
licensees and lowering monitoring costs for
licensors.

Antitrust concerns raised by aggregation of this
nature:

This may be a form of tying arrangement.

The antitrust treatment of package licenses
depends largely on whether the arrangement
involves tying-like coercion. The question
becomes whether the licensee is forced to
accept the package of aggregated rights as a
condition for receiving one or more rights.
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FTC and DOJ Initiatives

1970s list of “Nine No-Nos” – by 1981 recognized as “contain[ing] more error than accuracy” when
viewed through the lens of “rational economic policy.”

2016 FTC PAE Report

Portfolio PAEs: 9% of licenses = 80% of revenue

Litigation PAEs: 91% of licenses = 20% of revenue (avg. < $300,000)

2017 FTC and DOJ Joint Update of the Antitrust Guidelines for the Licensing of Intellectual Property

Continue to protect strong IP rights in the United States

Affirm that IP laws grant “enforceable rights,” which have social value

No liability for unilateral refusal to deal
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FTC and DOJ Initiatives

December 2018 DOJ withdrawal from 2013 “Policy Statement on Remedies for Standard-Essential
Patents Subject to Voluntary F/RAND Commitments”

December 2019 Updated “Policy Statement on Remedies for Standards-Essential Patents Subject to
Voluntary F/RAND Commitments” (DOJ, USPTO, and NIST)
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FTC and DOJ Initiatives (cont.)

DOJ’s New Madison Approach

1) Patent hold-up is not an antitrust problem

2) SSOs should better protect against hold-out to ensure maximum incentives to innovate

3) Patent holder injunction rights should be protected, not persecuted

4) A unilateral and unconditional refusal to license a valid patent should be per se legal

FTC agrees with some of New Madison Approach

Breach of FRAND alone is not an antitrust problem

Both hold-out and hold-up can raise serious concerns
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FTC and DOJ Initiatives (cont.)

FTC Hearings on Competition and Consumer Protection in the 21st Century: #4 Patents, Intellectual 
Property, and Innovation 

IPRs provide an incentive to innovate (if protections are pegged correctly)

Recent IP law developments have impacted innovation

Supreme Court decisions in Mayo and Alice

Injunction hurdle post eBay

High invalidity rate following 2011 America Invents Act’s creation of PTAB

General trend of lower patent damages awards
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DOJ Advocacy in Federal Courts
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Statements of Interest

Federal Trade Commission v. Qualcomm Inc. (N.D. Ca., 9th Cir.)

U-Blox AG v. Interdigital, Inc. (S.D. Ca.)

Continental Automotive Systems, Inc. v. Avanci, LLC, et al. (N.D. Tex.)

Intel Corporation and Apple Inc., v. Fortress Investment Group LLC, et al. 
(N.D. Ca.)

NSS Labs Inc., v. CrowdStrike, Inc. et al. (N.D. Ca.)

Lenovo (United States) Inc. and Motorola Mobility LLC v. Interdigital 
Technology Corporation, et al. (D. Del.)

Joint Amicus Brief with USPTO

https://www.justice.gov/atr/case-document/file/1253361/download
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DOJ Business Review Letters
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Recent Blockbuster Cases – FTC v. Qualcomm
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• Regulatory overreach
• Potential for overly broad remedy which could lead to 

reduced competition and innovation
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FTC v. Qualcomm (cont.) – On Appeal

Flurry of amicus briefs 

Judge Michel called the decision “deeply troubling” and “an unheralded use 
of antitrust law.” 

Judge Rader et al. criticized the ruling as “a giant step backward to the old 
days of sweeping prohibitions against a single firm’s patent licensing 
practices.”

Characterized Judge Koh’s decision as either “a trailblazing application 
of the antitrust laws, or . . . an improper excursion beyond the outer 
limits” of antitrust law.
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FTC v. Qualcomm district court decision applies 
broad duty to deal

This is in tension with the long-standing rule that 
businesses have no general obligation to assist 
competitors

The Sherman Act does not impose a duty to deal 
with or continue dealing with rivals except in the 
rarest circumstances because “once you start, the 
Sherman Act may be read as an antidivorce statute.” 
- Philip Areeda, Essential Facilities: An Epithet in 
Need of Limiting Principles, 58 Antitrust 7 L.J. 841, 
850 (1990)

China suggested a wide application of compulsory 
licensing as an antitrust remedy

In Europe, the essential facilities doctrine already 
forms part of the EU competition framework in 
both theory and practice
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What’s the Problem? 
U.S. Influence on Other Jurisdictions Globally
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FTC v. Qualcomm (cont.) – Ninth Circuit Decision

Ninth Circuit Decision
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While “[a]nticompetitive 
behavior is illegal under 
federal antitrust law[,]” 

“[h]ypercompetitive behavior 
is not.”
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Recent Blockbuster Cases – Continental v. Avanci
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“An SEP holder may choose to 
contractually limit its right to license the 
SEP through a FRAND obligation, but a 
violation of this contractual obligation is 

not an antitrust violation . . .” 

“It is not anticompetitive for an SEP 
holder to violate its FRAND obligations.”

“[A]lleged breaches of . . . ‘FRAND’ commitments . . . , 
including claims of purported “deception” regarding 
FRAND rates, do not articulate cognizable [Section 2] 
antitrust claims”
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